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In Re: Application 13-3896


:

(a78499) by Great Salt Lake 


:


Minerals Relative to Waters of Great Salt
:

PROTEST

Lake in Box Elder County 

 
:
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I.  Introduction

Friends of Great Salt Lake hereby protests the application number a78499 (water right number 13-3896) made by Great Salt Lake Minerals (Mineral Company) relative to 353,000 acre feet of water from the North Arm, Great Salt Lake in Box Elder County.    

II. Protesting Party[ies]

Friends has long been involved in the protection and restoration of the Great Salt Lake and its ecosystems, and advocates for opportunities for its members and the public to enjoy these resources by fishing, bird-watching, boating, photographing, hiking and studying these natural areas and the ecosystems they support.  As such, Friends, as a protestor organization, is a “person interested” for the purposes of Utah Code Ann. § 73-3-7.  See Bonham v. Morgan, 788 P.2d 497, 502 (1989) (“[s]ection 73-3-7 permits ‘any person,’ not just a water user or an owner of vested rights, to protest the granting of an application under title 73”).  Friends protests this application because of the threat it poses to the aquatic life, wildlife, wetlands, water quality, air quality, and recreational opportunities provided by Great Salt Lake. 

III. Legal Framework

A. Section 73-3-8(1) of the Utah Code
The State Engineer is obligated, on the basis of “information in his [or her] possession obtained either by his [or her] own investigation or otherwise,” to withhold approval of an application that may “unreasonably affect public recreation or the natural stream environment, or will prove detrimental to the public welfare” until she or he investigates the matter fully.  Utah Code Ann. § 73-3-8(1)(b)(i) (2007).  Furthermore, if the evidence suggests that the application “does not meet the requirements of this section” – if it unreasonably affects public recreation or the natural stream environment, or proves detrimental to the public welfare – the application “shall be rejected.”  Id. § 73-3-8(1)(b)(ii).  
These provisions put the burden of persuasion on the applicant to show that State Engineer has no reason to believe that the change in water use will impair the environment, recreation or the public interest.  Searle v. Milburn Irrigation Company, 2006 UT 16, 133 P.3d 382.  In Searle v. Milburn, the Utah Supreme Court determined that an applicant bears the burden of establishing that a requested for a change in use of water meets the criteria of section 73-3-8(1)(a).
  Id.  Specifically, the applicant must ultimately persuade the State Engineer that there is no reason to believe that the change in use will fail to satisfy the five section (1)(a) factors.  2006 UT 16, ¶¶ 45, 53, 57.  If the applicant cannot meet this burden or if a protestor produces evidence that undermines the reasonableness of the applicant’s “no reason to believe” assertions, the application must be rejected.  Id. at ¶ 56.

However, unlike section 73-3-8(1)(a), section 73-3-8(1)(b)(i) places on the State Engineer a duty to investigate potential adverse impacts to the lake environment, recreation and the public interest.  Thus, where there is any potential for an application to have an adverse effect on recreation, the aquatic environment or the public welfare, the State Engineer may not rely only on information presented by the applicant or protestors, but must undertake an independent investigation.  Based on this investigation, the State Engineer must reject the application unless it can be shown that change in water use will not unreasonably impact recreation, the natural aquatic environment or the public interest.  Utah Code Ann. §§ 73-3-8(1)(b)(i) & (ii).

Finally, section 73-3-8(1)(a)(iv) and (v) requires that the application be granted only if “the applicant has the financial ability to complete the proposed works” and “the application was filed in good faith and not for purposes of speculation or monopoly.”

     

B.  The Public Trust Doctrine
In making determinations regarding water rights applications affecting Great Salt Lake, the State Engineer must abide by the Public Trust Doctrine, which serves to protect sovereign lands for the benefit of the public.  For purposes of sovereignty and in fact, Great Salt Lake is a navigable water.  Utah v. United States, 403 U.S. 9, 10 (1971).  When Utah was admitted to the Union, the state succeeded to the United States’ title to the beds of all navigable waters within its boundaries, including Great Salt Lake, under the equal footing doctrine.  Id. at 9-10; see United States v. Alaska, 521 U.S. 1, 5 (1997) (“Ownership of submerged lands – which carries with it the power to control navigation, fishing, and other public uses of water – is an essential attribute of sovereignty.”).

These sovereign lands are afforded special status and protection under the Public Trust Doctrine, which “protects the ecological integrity of public lands and their public recreational uses for the benefit of the public at large.”  National Parks and Cons. Ass’n v. Bd. of State Lands, 869 P.2d 909, 919 (Utah 1993).  See Illinois Cent. R.R. v. Illinois, 146 U.S. 387, 455-56 (1892) (holding Public Trust Doctrine prevented Illinois legislature from divesting bed of Lake Michigan to private railroad); see also, e.g., Marks v. Whitney, 491 P.2d 374 (Cal. 1971); National Audubon Soc. v. Superior Court, 658 P.2d 709 (Cal. 1983); Wade v. Kramer, 459 N.E.2d 1025 (Ill. 1984); Save Ourselves, Inc. v. Louisiana Envtl. Control Comm’n, 452 So.2d 1154 (La. 1984); Orion Corp. v. Washington, 747 P.2d 1062 (Wash. 1987); United States v. State Water Res. Control Bd., 182 Cal. App. 3d 82, 227 Cal. Rptr. 161 (1986).  Under the Utah Constitution, at statehood the state accepted sovereign lands, including the bed of Great Salt Lake, “to be held in trust for the people . . . for the respective purposes for which they have been or may be granted.”  Utah Const. art. XX, § 1.  
In accordance with the Public Trust Doctrine, the Utah legislature has directed the Division of Forestry, Fire and State Lands (Division), the agency deemed responsible for managing sovereign lands for the benefit of the public, to administer all uses of sovereign lands in a way that “serve[s] the public interest and do[es] not interfere with the public trust.”  Utah Code Ann. § 65A-10-1 (2008) (emphasis added).  Based on these principles, the Division’s own rules recognize “a public trust over and upon the beds” of the state’s navigable waters, including Great Salt Lake.  Utah Admin. Rule R652-2-200 (1991).  The rules therefore mandate that the Division must manage these “basic resources of the state” for the “protection of navigation, fish and wildlife habitat, aquatic beauty, public recreation, and water quality.”  Id. (emphasis added).
  

Here Mineral Company is wrong to suggest, as it does, that management of Great Salt Lake is governed by a multiple-use sustained yield principle.  Mineral Company August 14, 2008 Answer to Protest at 7.  The Division has rejected this notion, acknowledging that 

[t]here is no question that the [D]ivision’s implementation of the multiple-use sustained yield statue is subject to consistency with public trust obligations.  All possible uses under a multiple-use framework are not necessarily protected uses under the Public Trust Doctrine.  Any private uses of sovereign lands must yield to the criterion to avoid substantial impairment of protected public uses.

Great Salt Lake Comprehensive Management Plan and Decision Document at ROD, unnumbered 4.
  Moreover, the statutory requirement that the Division administer all uses of sovereign lands in a way that “serve[s] the public interest and do[es] not interfere with the public trust,” Utah Code Ann. § 65A-10-1 (2008) (emphasis added), trumps any rule promulgated by the Division.   
While the legislature has explicitly directed the Division to carry the Public Trust Doctrine, the underlying principle applies equally to all agencies of the State whose management activities impact the public trust values – the Utah Constitution requires all agencies of the State to ensure that sovereign lands are held for the people of Utah so that public trust values are conserved and private uses of sovereign lands do not interfere with this conservation.  Utah Const. art. XX, § 1.  
Finally, the Division has made clear that it relies on the State Engineer to protect public trust resources when considering water rights applications.  In response to the concern that the Departments of Water Rights and Water Resources fail to consider impacts to the lake when considering water right applications, the Division states that in addition to other factors, the State Engineer “must consider” in approving or rejecting an application are “the public welfare, public recreation and the natural stream environment.”  Great Salt Lake Comprehensive Management Plan and Decision Document at 54.  

IV. The Application Should be Rejected.

  The Mineral Company already appropriates huge amounts of water – both fresh and saline – from Great Salt Lake and its ecosystems.  Never has the State of Utah assessed the impacts of these significant water withdrawals on the lake, its ecosystems, recreation or the public interest.  Moreover, the State of Utah has not determined the impacts of these water withdrawals when considered cumulatively with the effects of the associated development infrastructure, with other water withdrawals from Great Salt Lake and its tributaries, and with potential decreases in inflow to the Lake due to climate change.  Until this analysis is undertaken, there is no way to gauge what promises to be significant adverse effects on the lake, its ecosystems, recreation and the public interest.  

This latest proposed appropriation – an application for the consumptive use of an additional 353,000 acre-feet per year, causes considerable adverse impacts to the values the State Engineer is obliged to protect, both under 73-3-8(1) and the Public Trust Doctrine; particularly because the Mineral Company is already permitted to consumptively use 156,000 acre-feet of water per year.  Therefore, until meaningful review is made of the cumulative impacts of the Mineral Company’s water withdrawals from in and around Great Salt Lake, no new appropriations should be approved.  Based on the current record, there is every reason to believe the proposed changes in water use will be contrary to the public interest and will adversely impact the Great Salt Lake ecosystem, recreational values, and otherwise adversely affect the public welfare.


This protest will address the adverse impacts that the additional water appropriations of the applied-for magnitude will have on the Great Salt Lake relevant to the stream environment, public recreation, and the public welfare. 

Impacts to the Stream Environment


According to the Great Salt Lake Comprehensive Management Plan Resource Guide (“Resource Guide”), studies that attempt to define the impacts of human activity on lake levels suggest that “with 100,000 acre feet of annual depletion in the basin, the average level of the lake would be approximately one foot lower.”  Great Salt Lake Comprehensive Management Plan Resource Guide, at 8.  The Resource Guide also suggests that the impacts of this type of diversion would be decreased if some of the diverted water were returned to the lake.  Id.   The Mineral Company’s present application calls for the consumptive use of 353,000 acre feet of water that will not be returned to the lake.  Assuming that the Resource Guide is correct, the impact to the lake from this application alone would be a 3 ½ foot elevation drop in the average level of the lake.  However, especially given the huge magnitude of this proposed consumptive use of lake water, a much more thorough evaluation is needed of the hydrological impacts to the withdrawal area (Gunnison Bay) and other parts of the Lake under a full range of potential lake levels over the lengthy proposed project period (50 years).  


In addition, the Resource Guide states that “when the lake level drops, the surface area diminishes and the salinity increases.” Id. Assuming that the lake level drops with a diversion of this magnitude, the already high saline level in the north arm will become increasingly saline, and areas of sediment that would otherwise be covered in water will be converted into exposed mudflat surfaces, and would very likely impact the fragile ecosystems found throughout the lake.  The Engineer must also consider the hydrological impact on the wetlands surrounding the lake prior to approving this application. 

Impacts to Wildlife and Wildlife Management Areas on the Lake

The Great Salt Lake Ecosystems “have been recognized nationally, hemispherically and globally for their importance as a vital line in a migrational corridor for waterbirds…” and has “…also been designated as a Hemispheric Reserve of the Western Hemispheric Shorebird Reserve Network (WHSRN) and is being considered for nomination by the Ramsar Convention on Wetlands of International Significance for Listing.” Resource Guide, Page 60.  The impact to wildlife areas and wetlands should be considered in terms of the impact from the water diversion itself as well as the total proposed project associated with the requested water diversion, which includes the construction of dikes on an additional 8,000 acres of shoreline in the Bear River Bay, and approximately 83,000 acres of land in Gunnison Bay, most of which will impact shoreline.  A discussion of the impacts to the wildlife areas as a result of the expansion follows.

Bear River Bay

An August 28, 1998 letter from the Division and the Division of Wildlife Resources, as well as a predecessor to the Mineral Company, regarding a decision to exchange leased lands in Bear River Bay states plainly that the State of Utah considers the areas subject to application as significant wildlife habitat:

DWR [Division of Wildlife Resources] expressed interest in an exchange because the undiked areas of Bear River Bay have tremendous value to wildlife, specifically birds.  Some of the values include: molting/brood rearing areas for Canada geese and ducks; a foraging area for fish eating birds such as pelicans, cormorants, western grebes, [and] great blues herons; [and a] horned grebe nesting colony.

Memo from IMC Kalium Ogden Corp., Division of Wildlife Resources, Division of Forestry, Fire and State Lands to John Kimball, Director Division of Wildlife Resources and Arthur DuFault, Director Division of Forestry, Fire and State Lands, August 28, 1998 at page 2. A copy of this letter is attached to this protest.  With regard to some of the particular parcels slated for diking as evaporation ponds, the agency stated:

DWR also identified lands of important wildlife value in Sections 16, 17 and 18, Township 7 North, Range 4 West.  These lands were not included in the lease exchange but are valued by DWR for periods when lake level falls below 4200' in Bear River Bay.
  DWR is particularly interested in lands which are north and northwest of the existing dikes of IMC Kalium because of bulrush colonies in this area that are important to colony nesting birds and as forage for birds.  Also, at lower lake levels, this is the low point of the channel and is important as an area where the water creates a natural “lake” within the bay. 

Id. at 3.  Plainly, DWR anticipates that changes to the water quality, hydrology and other ecosystem values of Great Salt Lake will have adverse impacts on the stream environment, the public interest, recreation and the use of huge amounts of water from Bear River Bay will threaten public trust values.  Indeed, these statements show that the proposed application will interfere with and significantly impair the public trust.


Other statements echo that Bear River Bay is of critical importance to waterbirds.  As the Department of Natural Resources has confirmed: 

Bear River Bay is the freshest region and receives the largest volume of riverine inflow.  Its near-surface salinity is similar to that of the Bear River.  This system is bounded on the north and east by state, federal, and private wetlands; on the south by industry; and to the west by the Promontory Mountains.  This bay is fresh enough to support a community of submergent hydrophytes including sago pondweed (Potamogeton pectinatus) and widgeon grass (Ruppia maritima).  There are significant islands of emergent wetlands here, especially in the east part of the bay in the Willard Spur. . . .  An ecological element of vital importance to pisciverus birds in this area is the fishery that persists when the lake elevation is higher than 4,200 feet (1,280.2 m) above sea level.  The avian community at Willard Spur is exceptionally complex.  With its species richness, diversity and overall abundance, this area continually provides one of the most magnificent displays of bird life on the lake.  Although the smallest region on the lake, it makes an exceptional contribution to the lake’s avian population.


Because of the importance of this water body to wildlife habitat, particularly close examination of the impacts of the current and proposed expansion on ecosystem values must be undertaken.


The Great Salt Lake Waterbird Survey, conducted from 1997 to 2001, confirms the conclusions reached by the Division of Wildlife Resources.  This survey was undertaken in 12 different areas of the total Bear River Bay complex, including the Bear River National Wildlife Refuge, Public Shooting Grounds, and Bear River Club.  The surveys occurred numerous times from early spring through fall during these five years.  The survey underscores the importance of Bear River Bay to waterbirds.  


As noted above, Bear River Bay is of critical importance to Canada geese, huge numbers of which use the area of molting.  The Utah Division of Wildlife Resources has conducted aerial surveys of Canada Geese in June in the open water of Bear River Bay since 1972.  The highest count was 11,893 in 1998. The impacts to these molting geese due to an expansion of the mineral ponds in Bear River Bay are not known. What is of concern is the reduction in habitat and also the potential decrease in available wet areas, particularly in lower water years.  This reduction in habitat could result from water quality impacts due to increased evaporation and reduced circulation as anticipated by the application. 

In addition, as the Division of Wildlife Resources made plain, this area is important at low water levels because it creates a natural lake within the bay.  IMC Kalium/DWR Memo, August 28, 1998 at 3.  The effects of the proposed changes in water use on water quality, together with the effects of current development, will be significant.  Specifically, circulation of fresh water, so critical to the Great Salt Lake ecosystem, will be impeded, especially during low water years.  Since the open water of Willard Spur is an extremely valuable area for water birds the potential adverse impacts are certain and must be fully explored, based on flow patterns during low as well as high water years. 


Gunnison Island

The Resource Guide recognizes the importance of Gunnison Island as one of the largest nesting colonies of White Pelicans in North America.  Resource Guide, page 70.  The Pelicans choose this site because it is remote and provides security from predators and a nearby source of food at Bear River Bay.  Id. California Gulls are also known to nest on “islands in the lake and on dikes or causeways that transect the lake.” Id. The lake elevation drop resulting from the diversion of an additional 353,000 acre-feet of water from the north arm may expose dry passageways.  This would be an alteration of the natural stream environment because the islands would not longer be islands.  In addition once the island is permanently connected to the land, the pelicans and gulls would likely choose other breeding areas that offered more isolation and security from both human and predator access.


Locomotive Springs Waterfowl Management Area

Additionally, further water withdrawal from the north arm may adversely impact the Locomotive Springs Waterfowl Management Area located on the north side of the Great Salt Lake, and other freshwater springs along the shores of Gunnison Bay and elsewhere.  According to the Resource Guide, this waterfowl management area, used by local waterfowl hunters, campers, fishermen and bird watchers, is a spring-supported area that provides an oasis for wildlife.  Resource Guide, at 83-84. The habitat types in this area are open water, mudflats, marsh and uplands. Id.  Although the Resource Guide identifies the flow from the springs as the most crucial issue facing the Management area, the removal of an additional 353,000 acre-feet of water from the north arm will likely upset the balance of habitat in this area by reducing the amount of water that reaches the shoreline in the area resulting in an expansion of mud flats. The conversion of once brackish-water habitat, that allows for diverse groups of plants, invertebrates and bountiful feeding grounds to areas of land sparsely populated with saline-tolerant plant varieties suggests a significant and adverse impact.  See Resource Guide, page 83.


Water use of this magnitude, along with the proposed change in points of diversion and points of discharge will likely adversely impact wildlife and habitat.  Any impact to wildlife habitat caused by water use is likely to be exacerbated by low water Moreover, to the extent water loss, changes in hydrology and adverse effects on water quality will adversely affect water birds and wildlife, as well as scenic values; the public recreation that depends upon these values will be adversely impacted. 

Other Potential Impacts to Wildlife

In addition to the habitat loss that will result from the increased drawdown of the lake, the noise generated during the construction and operation of the new facilities, particularly on the north side of the lake should be considered.   Of specific concern would be the impacts of the noise associated with large construction equipment and continuous pump operation on the rookery on Gunnison Island.  Additionally, the dikes that are proposed in association with the application will reduce the amount of natural habitat available for wildlife, which will cause more birds to be concentrated in less acreage, and the competition for the remaining food and habitat will increase.


Impacts to Water Quality

 

Diking, industrialization and destruction of the Great Salt Lake Ecosystem affects water quality because it interferes with the natural ebb and flow of the lake, as well as the mixing of the lake’s waters.  The proposed development would enclose 89,000 acres of water, as well as dike off several miles of shoreline on the western side of Gunnison Bay.  The effects of this expanded development on water quality, together with the effects of current development, are almost certainly significant.

Mineral salts extraction changes the chemistry of the waters of Great Salt Lake, at the very least, on a local level.  These changes – including the effects of increased concentrations of some minerals and decreased concentrations of others – and the impacts these changes may have on the biota of the lake have never been analyzed.  Changes to water chemistry, both due to current mineral extraction and due to the impacts of increased extraction should be addressed, particularly as these changes impact algae, brine shrimp and water birds.  In addition, more salts are extracted from the lake every year than are added by river inflows; therefore, the long-term extraction of minerals – which is likely to change the chemistry and ultimately the character of the lake – should be evaluated.  

Diking and the operation of solar evaporation ponds will increase evaporation from the lake with unknown impacts to water availability, water quality, wildlife habitat, wetlands and mud flats.  This increase in evaporation and decrease in lake volume has the potential to occur on a significant scale with significant adverse impacts on water quality, Gunnison Island, navigation, aquatic beauty and recreation.  The proposal to deepen the Gunnison Bay trench suggests that water will be withdrawn from the lake and sequestered in ponds as the elevation of the waters of the lake recede to approximately 4191.  

The expansion proposal will greatly increase the ongoing shift of minerals between Gunnison Bay and Bear River Bay, and also possibly Gilbert Bay.  A full understanding of these possible shifts in minerals and their impacts to the various bays should be developed, including whether the movement of water and minerals could concentrate mercury or selenium in the receiving waters or in the waters from which the minerals and water are being removed.  These effects should be quantified and analyzed.

Reductions from climate change, drought and low water will further exacerbate the water quality impacts of current and proposed operations.  In addition, as the population of the Wasatch Front increases, there will be more demand for fresh water, likely resulting in less water reaching Great Salt Lake.

Construction of the dikes and trenches will disturb lake bed sediments and stir up contaminants.  In addition, the use of motors, motorized vehicles and other equipment as a result of the development could adversely impact water quality.

Pumps, underwater canals, water intake points and discharge points all impact water quality, individually and cumulatively.  Flushing of solar ponds impacts water quality by forcing waters containing a high concentration of unspecified minerals into specific parts of the lake.  

Removal of extremely high volumes of water from the open waters of the lake and sequestering them in largely sterile evaporation ponds affects water quality and quantity available to the Great Salt Lake Ecosystem.  Moreover, increased evaporation of waters from the lake which will result from the construction of ponds, will also impact these values.  This loss of water could lower lake levels thereby further concentrating pollutants, further restricting natural water flows as well as public access. 

For example, the expansion proposal will greatly increase the impact of flushing on Bear River Bay.  A significant increase in volume of brines will be transported to and eventually flushed into the Bay.  This activity is not understood.  However, there is evidence that this flushing creates dead zones in Bear River Bay where vegetation is eradicated and unable to reestablish for many years.  Moreover, the flushing and diking disrupts the flows of relatively fresh water out into Bear River Bay, while creating artificially hyper saline areas of water in important wildlife habitat.


Impacts to Air Quality


The air quality around the proposed project areas will likely be adversely impacted with the approval of the application.  In order to beneficially use the water that is being requested, the Mineral Company will have to construct the evaporation ponds.  During the construction, large volumes of sediment will be moved around the shore of the lake.  Dust and pollutants within the sediment will likely be introduced into the air and have  potentially significant impacts on air quality, and may potentially interfere with the attainment of the National Ambient Air Quality Standards (NAAQS) for particulate matter. 



Additionally, the proposed expansion includes the construction of a pump house.  The pump house will be equipped with turbine engines that will facilitate the movement of the water from the lake to the evaporation ponds.  The engines will presumably result in further degradation of air quality due to fuel combustion.



Finally, USGS studies have shown high levels of contaminants in the sediment of the lake.  See Reconstructing Historical Changes in the Environmental Health of Watershed by Using Sediment Cores from Lakes and Reservoirs in Salt Lake Valley, Utah (December 2000).  Once the sediment is exposed and dried, contaminants that were once contained under water can become airborne and adversely impact the air quality.

Impacts to Public Recreation, Navigation, and Public Access

In addition to the direct and indirect impacts to the natural stream environment and local ecosystems, the removal of 353,000 acre-feet of water will have a substantial impact on public recreation.  The Great Salt Lake, it’s shorelines, and larger islands provide local and out-of-town visitors with waterfowl hunting, fishing, camping, boating, hiking, horseback riding, mountain biking and wildlife viewing opportunities year-round.  [Do we have any good numbers?  Estimates of economic value?] 


Increased diking, industrialization and destruction of the Great Salt Lake Ecosystem will further concentrate usage in non-developed areas, thereby further impacting wildlife habitat in these areas.

Diking, industrialization and destruction of the Great Salt Lake Ecosystem modify a natural setting, making it a developed site.  Thus, the impact of the proposed expansion on the aquatic beauty of Great Salt Lake is extensive, and the impacts on public recreation from this destruction will be significant.  

Impacts to navigation and public access will be exacerbated by low water as lake volume decreases and the shoreline shrinks.

Increased diking and industrialization will further impede navigation and access from one part of the lake to the other – access which is already significantly impaired by existing diking and industrialization.  [Some of this could be more specific, if we have time.]  


The overall decrease in lake elevation may also render the existing marinas useless, causing a substantial decrease in recreational boating opportunities.

Cumulative Impacts


The impact of this application and the appropriation of an additional 353,000 acre feet of water from the Great Salt Lake to evaporation ponds cannot be considered as if it existed in a vacuum; rather the impact of the application and additional development must be considered as a part of a greater whole.  For example, according to the Resource Guide, this current application will be in addition to the existing “11 perfected water rights to divert water from the lake…all owned by companies or individuals in the mineral extraction industry.” Resource Guide, page 13.  According to the Resource Guide, and before the present application, the water that is allowed to be extracted from the lake (pending lake elevation fluctuations and other beneficial uses upstream) have the potential of consumptively using 362,306 acre feet of water per year if used to their fullest, but that typically only about 95,000 to 180,000 acre-feet per year are used “due to economic limitations, climatic conditions and the available evaporative surface.” Id.  Given that the existing water rights are not being exercised to their fullest potential because of economic and climatic condition, it would not be logical to appropriate an additional 353,000 acre-feet of water per year subject to these same limitations.  


The cumulative impacts to the other areas of concern should also be carefully considered before appropriating these additional water rights.  The impacts to wildlife, habitat, water quality, air quality recreation and public access should be considered with the effect of this application as combined with the current proposed actions as well as the existing industrial and commercial uses of the lake. 


Mineral Company states that the purpose of the application is to provide north arm brine from the Great Salt Lake to feed the proposed expansion of their operation. The application states that the water will be used to feed evaporation ponds on 76,000 acres of land that are leased from the State of Utah as well as an additional 13,000 acres that may be made available to the company.  The application suggests that the entire appropriation, 353,000 acre-feet of water, will be consumed during the mineral extraction process, a consumptive use that will nearly double water diverted from the lake from current levels. 

The application does not provide any information about the financial capability of the company to carry out the proposed project as required by section 73-3-8(1)(a)(iv), and should be rejected on that basis.  The engineer should require that Mineral Company provide documentation that it has the required financial ability to carry out this project.

A final note of protest involves the application for the additional 353,000 acre-feet of water.  [[I need a bit of help on this particular issue because I don’t have the documents in hand that say this]].  The mineral company currently has 156,000 acre-feet of water per year appropriated for use in their industrial process, and are only using about half of that. If they are not using all of their allocated rights, it would appear that the Mineral Company is speculating about their additional water needs without fully utilizing those that it has available.

V.  Hearing

Friends requests a hearing on the Great Salt Lake Minerals Application.

VI.  Conclusion 
Wherefore, Friends respectfully requests that the State Engineer reject the Application.  The Mineral Company has failed to meet its burden of convincing the State Engineer that the request is appropriate.  In any case, the likely adverse impacts of the changes in water use require additional analysis before such an application can be considered.

Respectfully submitted July 9, 2009,
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� Indeed, the Supreme Court made this determination although section 73-3-8(1)(a) states that “it shall be the duty” of the State Engineer to approve an application that meets the five enumerated factors. 


� The Utah Supreme Court has also confirmed that the State Engineer’s consideration of the public interest trumps any determination of whether unappropriated waters are available.  Tanner v. Bacon, 136 P.2d 957, 962 (Utah 1943) (“[O]ur statutes expressly provide that the State Engineer shall reject applications under specified conditions, in the interest of the public welfare, even though all of the waters of the stream covered by the application have not been appropriated.”  ).


� See also 43 U.S.C. §§ 1301 et seq. (2008) (“Submerged Lands Act”).  With passage of the Submerged Lands Act in 1953, Congress “‘confirmed’ and ‘established’ states’ equal footing rights to and interest in ‘lands beneath navigable waters within the boundaries of the respective States.’”  United States v. Alaska, 521 U.S. at 5-6 (quoting 43 U.S.C. § 1311(a)).


� Rule 652-2-200 does suggest, somewhat problematically, a weighing of public trust values with economic values, such that an economic justification could trump protection of public trust resources.  See Utah Admin. r. 652-2-200 (public trust values “balanced against the navigational or economic necessity or justification for, or benefit to be derived from, any proposed use”).  However, such a reading of the rule would conflict with the Public Trust Doctrine generally and with § 65A-10-1 specifically.  The latter commands that no use of sovereign lands may “interfere with the public trust.”  Utah Code Ann. § 65A-10-1.  Under the plain language of the statute, any Rule R652-2-200 balancing must comply with § 65A-10-1 and ultimately ensure non-interference with and protection of navigation, fish and wildlife habitat, aquatic beauty, public recreation, and water quality.


� Available at � HYPERLINK "http://www.ffsl.utah.gov/SovLands/gsl.php" ��http://www.ffsl.utah.gov/SovLands/gsl.php� (“CMP”).





� As of July 2, 2009 the lake elevation was 4194.7 feet, according to the United States Geological Survey’s gauge located near Saline, Utah.  The level has been below 4198 feet for at least the last three years.


� Avian Ecology of Great Salt Lake, by Tom Aldrich and Don Paul from Great Salt Lake:  An Overview of Change, edited by J. Wallace Gwynn, Ph.D., Special Publication of the Utah Department of Natural Resources, 2002.
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